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PROPOSED  RULES 


FEDERAL  ENERGY 
ADMINISTRATION 
[10CFRPart212] 

REFINER.  RESELLER  AND  RETAILER 
PRICE  REGULATIONS  TO  REFLECT  PRIC¬ 
ING  POLICIES  OF  ENERGY  POLICY  AND 
CONSERVATION  ACT 

Proposed  Rulemaking  and  Public  Hearing 

I.  Introduction — On  December  22, 
1975,  the  Energy  Policy  and  Conserva¬ 
tion  Act  was  enacted  into  law.  (Pub.  L. 
94-163,  hereinafter  referred  to  as  the 
“EPCA”.)  Section  401  of  the  EPCA 
amends  the  Emergency  Petroleum  Allo¬ 
cation  Act  of  1973  (the  “EPAA”)  by  add¬ 
ing  a  new  section  9,  which  sets  forth  a 
policy  regarding  “passthroughs  of  price 
decreases”  to  be  implemented  by  regula¬ 
tions  made  effective  “(n)ot  later  than 
the  first  day  of  the  second  ful  calendar 
the  first  day  of  the  second  full  calendar 
of  (section  9)”.  Section  402  of  the  EPCA 
amends  section  4(b)  of  the  EPAA  by 
adding  certain  limitations  with  respect 
to  the  length  of  time  within  which  net 
crude  oil  cost  Increases  may  be  passed 
through  in  prices  charged  by  refiners 
and  by  adding  certain  requirements  with 
respect  to  the  proportionate  distribution 
to  prices  for  specified  products  of  the  in¬ 
creased  costs  of  crude  oil  Incurred  by  re¬ 
finers.  These  amendments  to  section  4(b) 
of  the  EPAA  take  effect  "on  the  effective 
date  of  the  amendment  to  the  regiila- 
tion  under  section  4(a) ,  required  by  sec¬ 
tion  8  of  (the  EPAA),”  which  amend¬ 
ment,  In  turn,  must  be  made  effective 
“not  later  than  the  first  day  of  the  sec¬ 
ond  full  calendar  month  following  the 
date  of  enactment  of  (section  8)  ”. 

The  Federal  Energy  Administration 
(“PEA”)  accordingly  hereby  gives  no¬ 
tice  of  a  proposal  to  revise  the  regula¬ 
tions  applicable  to  prices  charged  for 
covered  products  by  refiners,  resellers 
and  retailers  (10  CPR  Part  212)  in  order 
to  reflect  the  pricing  policies  of  sections 
401  and  402  of  the  EPCA,  with  such  re¬ 
visions  to  become  effective  not  later  than 
February  1,  1976.  An  opportunity  for 
written  comment  and  oral  testimony  on 
this  prop>osal  will  be  afforded  to  inter¬ 
ested  parties. 

n.  Proposed  amendments — A.  Pass¬ 
through  of  price  decreases.  Section  401 
(a)  of  the  EPCA  amend  the  EPAA  by 
adding  a  new  section  9  as  follows : 

Not  later  than  the  first  day  of  the  second 
full  calendar  month  following  the  date  of 
enactment  of  this  section,  the  regulation 
under  section  4(a)  shall  provide  for  a  dollar- 
for-dollar  passthrough  in  prices  at  aU  levels 
of  distribution  from  the  producer  through 
the  retail  level  of  decreases  in  the  costs  of 
crude  oil,  residual  fuel  oU,  and  refined  pe¬ 
troleum  products  (Including  decreases  In 
costs  which  result  from  a  reduction  in  the 
price  of  crude  oil  produced  in  the  United 
States  because  of  the  amendment  to  such 
regulation  required  under  section  8(a)). 

The  Conference  Repiort  on  the  EPCA 
•  states  with  respiect  to  this  provision: 

Under  ciurent  regulations,  the  opportunity 
Is  provided  for  a  refiner  or  marketer  to  pass 
through  its  increased  crude  oil  or  product 
costs.  This  is  done  by  allowing  the  maximum 
lawful  selling  p>rlee  of  each  seller  to  be  in¬ 


creased  upward  to  reflect  Increases  incurred 
In  the  cost  of  emde  <dl  or  products  pur¬ 
chased.  The  CXinference  Substitute  requires 
that  decreases  In  a  firm’s  cost  of  crude  oil, 
residual  fuel  oil,  or  refined  potroleum  prod¬ 
ucts  be  fully  taken  Into  account  In  comput¬ 
ing  that  firm’s  maximum  lawful  selling 
prices. 

Until  now  such  a  provision  has  been  un¬ 
necessary  because  few.  If  any,  firms  have 
enjoyed  a  reduction  in  their  Input  costs.  The 
pnicing  provisions  contained  In  the  Confer¬ 
ence  Substitute  and  the  removal  of  Import 
lees  should,  however,  result  Initially  In  a 
significant  reduction  In  the  actual  weighted 
average  first  sale  price  of  domestic  crude 
oil.  This  provision  of  the  Conference  Substi¬ 
tute  will  help  to  assure  that  as  much  of 
the  crude  oil  price  reduction  as  Is  possible 
will  be  passed  through  the  various  levels 
of  refining  and  distribution  to  the  consumer 
level.  Of  course,  it  cannot  realistically  result 
in  a  full  and  Immediate  dollar-for-dollar 
reduction  of  any  seller’s  current  selling  price 
if  that  seller  la  already  below  its  maximum 
lawful  prices  and  If  the  Federal  Energy  Ad¬ 
ministration  does  not  alter  the  rules  regard¬ 
ing  so-called  “banked  costs”.  Conf.  Bep.  No. 
516,  94th  Cong.,  Ist  Sess.  (1975)  p.  195. 

A  notice  of  propxised  nilemakinc  en¬ 
titled  “Domestic  C)rude  Oil  Prices”  was 
issued  by  FEA  on  January  6,  1976  to 
propxise  the  adoption,  no  later  than  Feb¬ 
ruary  1,  1976,  of  rules  which  will  imple¬ 
ment  the  crude  oil  pricing  provisions 
ccmtained  In  the  EPCA.  These  provisions 
are  set  forth  by  section  401  of  that  Act 
and  require,  in  part,  that  the  President: 

establish  celling  prices  (or  the  manner  of 
determining  oeUing  prices)  applicable  to  any 
first  sale  of  crude  oil  produced  in  the  United 
States,  such  that  the  resulting  actual 
weighted  average  first  sale  price  for  all  such 
crude  oil  during  [the  second  fuU  calendar 
month  following  the  date  of  enactment  of 
section  401]  •  •  •  shall  not  exceed  a  maxi¬ 
mum  of  $7.66  per  barrel  •  •  • 

As  the  Conference  Report  states,  im¬ 
plementation  of  these  new  domestic  crude 
oil  price  regulations  will  result  in  an 
overall  decrease  in  the  weighted  average 
first  sale  price  of  domestic  crude  oil. 
However,  the  result  of  such  decrease  in 
the  cost  of  crude  oil  to  refiners,  in  terms 
of  the  prices  which  may  be  charged  un¬ 
der  MLA  price  regulations  by  refiners, 
resellers  and  retailers  for  residual  fuel  oil 
and  refined  petroleum  products,  depends 
in  part  on  the  extent  to  which  previously 
incurred  higher  costs  of  crude  oil,  resid¬ 
ual  fuel  oil,  or  refined  petroleum  prod¬ 
ucts  (i.e.,  higher  product  costs)  have  al¬ 
ready  been  passed  through  in  prices 
charged  for  products. 

To  the  extent  that  refiners,  resellers 
or  retailers  have  charged  prices  for  prod¬ 
ucts  which  have  been  less  than  those 
which  would  have  resulted  from  a  full 
passthrough  of  their  increased  product 
costs,  they  have  unrecovered  increased 
product  costs  which,  pursuant  to  S  212.83 
or  S  212.93  of  the  regulations,  may  be 
carried  forward  and,  subject  to  certain 
limitations,  imssed  through  in  future 
prices.  Certain  amendments  to  the  pro¬ 
visions  on  the  carryforward  of  unrecov¬ 
ered  increased  product  costs  by  refiners, 
to  reflect  the  pricing  policy  of  section 
402  of  the  EPCA,  are  proposed  below, 
but  those  proposed  rules,  if  adopted, 
would  still  continue  to  afford  a  means 


wherry  refiners  that  do  not  pass  through 
all  of  their  Increased  product  costs  on 
a  current  basis  will  be  permitted  to  carry 
forward  unrecovered  increased  product 
coats  for  recovery  in  a  future  period. 
Acoordtaig^,  as  the  foregoing  statement 
from  the  Conference  Report  indicates, 
the  regulations  on  the  carryforward  of 
unrecovered  increased  product  costs  (so- 
called  "banked  costs”) ,  and  the  amount 
of  such  costs  available  to  each  particular 
fiixn,  necessarily  affect  the  timing  with 
respect  to  wboi  reductions  in  the  price 
of  crude  ofl  wfll  be  required  by  the  regu- 
latkms  to  be  passed  through  as  reduc- 
tkHis  In  jwoduct  selling  prices  by  each 
firm. 

It  is  important  to  note,  however,  that 
current  FTLA  price  regulations  automati¬ 
cally  ixovide  for  the  doUar-for-doUar 
passthrot%h  of  decreases  in  costs  of  crude 
oil,  subject  only  to  the  provision  for  the 
carryforward  of  xmrecovered  Increased 
product  costs  discussed  above.  The  re¬ 
sellers’  and  retailers  regulations  already 
require  that  decreases  in  costs  be  passed 
through.  See  §  212.93(c)  (1) .  As  noted  in 
the  Oonference  Report,  FEA  price  regu- 
latkms  provide  for  a  dollar-for-dollar 
passthrough  of  increased  product  costs. 
AUhouih  the  refiners’  regiUations  are  si¬ 
lent  with  respect  to  decreased  product 
costs,  increased  product  costs  are  gen- 
«mlly  defined  in  the  regulations  as  the 
difference  between  curr^t  costs  and 
May  1973  costs.  Thus,  any  reduction  in 
current  cost  levels  from  the  cost  levels 
of  the  preceding  month  automatically 
results  in  a  reduction  in  the  amoimt  of 
increased  costs  available  for  passthrough 
and,  hence,  in  a  reduction  In  a  firm’s 
maximum  lawful  prices.  In  other  words, 
although  the  term  “reduced  product 
cost”  does  not  appear  in  the  regulations, 
any  reduction  in  product  costs  automati¬ 
cally  constitutes  a  lesser  amoimt  of  “in¬ 
creased  products  costs”  (since  such  in¬ 
creases  are  measured  from  May  1973 
levels),  exc^t  in  the  unlikely  event  a 
firm  were  to  incur  costs  currently  that 
were  b^ow  May  1973  levels. 

Thus,  the  effect  of  the  new  section  9  of 
the  EPAA,  when  read  together  with  the 
EE’CA’s  explicit  authorization  of  the 
passthrough  of  banked  costs  subject  to 
certain  limitations,  simply  makes  man- 
dat(X7  the  policy  with  respect  to  passing 
on  cost  reductions  in  the  form  of  price 
decreases  adiich  was  already  implicit  in 
the  EPAA  and  in  the  FEA  refiners’  price 
regulations  and  was  explicitly  required 
in  the  resellers’  and  retailers’  price 
regulaticms. 

FEA,  therefore,  proposes  to  add  an  ex¬ 
press  provision  to  its  refiners’  price 
regulati(xis  which  states  that  current  de¬ 
creases  in  the  cost  of  crude  oil,  residual 
fuel  oil,  or  refined  petroleum  products 
(Le^  reductions  in  the  amount  of  in¬ 
creased  costs — over  May,  1973  levels — in 
a  current  month  from  the  amount  of  in¬ 
creased  costs — over  May,  1973  levels — 
for  the  month)  automatically  re¬ 
sult  in  a  reduction  in  the  amount  of  in¬ 
creased  costs  available  for  passthrough. 

FEA  invites  comment  as  to  whether 
any  other  changes  in  the  regulations 
should  be  adopted  In  order  further  to 
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carry  out  the  Intent  of  the  Congress,  as 
stated  In  the  new  section  9  ctf  the  EPAA 
and  as  discussed  in  the  Conference 
Report 

B.  Limitations  on  the  carryforward  of 
unreconped  increased  product  costs.  Sec- 
tim  402  at  the  EPCA  amends  section 
4(b)  (2)  of  the  EPAA  to  read,  in  perti¬ 
nent  part,  as  follows: 

(2)  In  specifying  prices  (or  prescribing  the 
manner  tor  determining  them),  the  regula¬ 
tion  under  subeectloQ  (a) — 

•  •  •  •  • 

(B)  (i)  Shall  not  permit  any  net  crude  oil 
cost  increases — 

(I)  Which  are  incurred  by  a  refiner  during 
the  calendar  month  Immediately  preceding 
the  effective  date  of  this  paragraph,  m'  in  any 
month  thereafter,  and 

(II)  Which  are  not  passed  through  in 
prices  charged  pursuant  to  such  regulation 
In  the  2  calendar  months  following  the  calen¬ 
dar  month  in  which  such  crude  oil  cost  in¬ 
creases  were  Incurred, 

to  be  passed  through  by  such  refiner  in  any 
month  subsequent  to  the  2  calendar  months 
Mlowlng  the  calendar  month  in  which  such 
crude  oil  cost  Increases  were  incurred,  unless 
the  President  makes  the  findings  specified  in 
clause  (11)  (IZ)  (aa) .  and  such  passthrough  is 
consistent  with  the  requirements  specified  in 
clause  (U)(n)(bb). 

(B)(tll)  Shall  not  permit  the  passthrough 
in  any  month  of — 

(I)  Any  net  crude  oil  cost  increases  In- 
cuired  by  a  refiner  not  later  than  the  last 
day  of  the  calendar  month  which  begins  two 
months  prior  to  the  effective  date  of  this 
paragraph  and  not  passed  through  by  the 
end  ot  the  last  calendar  month  prior  to  the 
effective  date  of  this  paragraph  unless  such 
passthrough  is  not  in  excess  of  10  percent  of 
the  total  amount  of  such  increased  crude 
oil  costs  not  passed  through  as  of  the  last 
day  of  the  last  calendar  month  prior  to  the 
effective  date  of  the  amendment  promulgated 
under  section  8(a) ; 

(n)  Any  net  crude  oil  cost  increases  in¬ 
curred  by-  a  refiner  after  the  effective  date 
of  this  paragraph,  which  net  crude  oil  cost 
increases  were  not  passed  through  within  the 
a  calendar  months  following  the  calendar 
month  in  which  such  crude  oil  cost  Increases 
were  incurred,  unless — 

(aa)  The  President  finds,  and  repcnrts  to 
the  Congress  with  respect  to  such  finding, 
that  a  passthrough  of  such  cnide  oil  in¬ 
creases  is  necessary  to  alleviate  the  impact 
on  refiners,  marketers,  or  constuners  of  signif¬ 
icant  increases  in  costs,  to  provide  for 
equitable  cost  recovery  consistent  with  the 
attainment,  to  the  maximum  extent  prac¬ 
ticable,  of  the  objectives  specified  in  para¬ 
graph  (1),  or  to  avoid  competitive  disad¬ 
vantage;  and 

(bb)  Such  passthrough  in  any  month  of 
such  crude  oil  cost  increases  Is  not  in  excess 
of  10  percent  of  the  total  amount  of  such 
crude  oil  cost  increases  as  of  the  end  of  the 
calendar  month  in  which  the  effective  date 
of  this  paragraph  occurs  mr  any  month 
thereafter; 

Under  current  FEA  price  regulations, 
refiners  determine  their  increased  cost 
of  crude  oil  (which  is  their  principal 
“product”  cost)  on  a  calendar  mcmth 
basis,  by  taking  the  difference  between 
their  May  1973  weighted  average  crude 
oU  cost  per  barrel  and  their  weighted 
average  crude  oil  cost  per  barrel  for  the 
month  for  which  Increased  costs  are  be¬ 
ing  measured,  and  then  multiidying  that 
per  barrel  amount  by  the  number  of  bar¬ 


rels  of  crude  oil  purchased  In  that  month 
to  be  refined  for  sale.  The  total  dollar 
amount  of  increased  crude  oQ  costs 
which  is  thus  determined  for  a 
month  may  not  be  passed  through  (in 
the  fmm  of  prices  for  products  which 
are  above  a  refiner’s  May  15. 1973  prices) 
until  the  calendar  month  following  the 
month  in  which  they  were  incurred  and 
measured.  The  month  for  which  prices 
are  bting  determined  is  referred  to  in 
the  refiner  price  regulations  as  the  “cur¬ 
rent  mont^”  and  the  prior  month  is 
referred  to  as  the  “month  of  measure¬ 
ment.”  To  the  extent  that  the  total 
amount  of  a  refiner’s  increased  costs  of 
crude  oil  Incurred  in  one  cideBdar  month 
(the  “month  of  measurement”)  is  not 
recovered  in  prices  charged  during  the 
following  calendar  mcmth  (the  “current 
month”),  such  increased  costs  may  be 
passed  through  in  prices  charged  in  sub¬ 
sequent  months,  subject  to  certain  limi¬ 
tations.  (These  regulatory  provisions 
which  provide  for  the  carrjfforward  of 
increased  product  costs  which  are  not 
recovered  in  the  “current  numth”  are 
sometimes  referred  to  as  the  “banking” 
provisions  of  the  refiner  price  rules,  with 
the  costs  which  are  carried  forward  re¬ 
ferred  to  as  “banked”  costs.) 

The  new  statutory  pricing  policy  set 
forth  in  section  4(b)  (2)  (B)  of  the  EPAA 
imi)Oses  certain  requirements  with  re¬ 
spect  to  the  carryforward  unrecov¬ 
ered  increased  costs  of  crude  oil  by  re¬ 
finers.  The  new  limitations  can  be 
sununarized  as  follows : 

With  respect  to  increased  costs  of 
crude  oil  incurred  through  December  31, 
1975,  and  not  recovered  in  prices  charged 
through  January  31,  1976  (Le.,  “banked” 
costs  as  of  Jsmuary  31,  1976),  section 
4(b)  (2)  (B)  (ii)  (I)  provides  that  the 
passthrough  of  such  incr^ised  costs  in 
any  month  beginning  with  February  1976 
Shan  not  exceed  10  percent  of  the  Janu¬ 
ary  31, 1976  amount. 

With  respect  to  increased  costs  of  crude 
oil  incurred  during  January  1976  or  in 
any  month  thereafter,  section  4(b)  (2) 
(B)  (1)  inrovides  that  no  such  increased 
costs  which  are  not  passed  through  in 
prices  charged  in  the  two  calendar 
months  following  the  calendar  month  in 
which  they  were  incurred  may  be  passed 
through  in  any  month  following  the  two 
calendar  months  in  which  they  were  in¬ 
curred,  unless  certain  findings  are  made 
pursuant  to  section  4(b)  (2)  (B)  (fi)  (ID 
(aa)  and  subject  to  the  limitations  (HI  the 
amount  of  such  later  passthrough  of 
section  4(b)  (2)  (B)  (ii)  (D)  (bb) . 

The  findings  required  to  be  made  under 
section  4(b)  (2)  (B)  (U)  (ID  (aa)  in  order 
to  permit  any  such  later  passthrough  are 
that  such  passthrough  “is  necessary  to 
alleviate  the  impact  on  refiners,  market¬ 
ers,  (»*  consumers,  of  significant  Increases 
in  costs,  to  provide  for  equitable  cost  re¬ 
covery  •  •  •,  or  to  avoid  competitive  dis¬ 
advantage  *  •  *  ”  The  limitation  on  the 
amount  of  any  such  later  passthrough 
which  is  imposed  by  section  4(b)  (2)  (B) 
(11)  (ID  (bb)  is  that  it  cannot  exceed,  in 
any  month,  ‘TO  percent  (tf  the  total 
amount  of  such  crude  oil  cost  increases 
l.e..  net  crude  oil  cost  increases  incurred 


in  a  calendar  month  beginlng  with 
January  1976  and  not  passed  throog^  In 
tiie  two  succeeding  calendar  numths)  as 
at  the  end  of  (Fdiruary  1976)  or  any 
nxmth  thereafter.” 

Effective  Fd>ruary  1.  1976,  tiierefore, 
the  net  effect  ot  section  4(b)  (2)  (B)  (as¬ 
suming  certain  findings  are  made),  will 
be  to  limit  the  amount  of  Increased  cost 
of  crude  oil  that  a  refiner  may  pass 
through  in  prices  charged  for  products 
in  any  month  to: 

(1)  All  Increased  costs  of  crude  oil 
Incuired  in  the  immediately  preceding 
month,  plus 

(2)  All  increased  costs  of  crude  oil  in¬ 
curred  in  the  month  before  the  im¬ 
mediately  preceding  month  and  not 
passed  through  in  the  immediately  pre¬ 
ceding  month,  plus 

(3)  Increased  costs  of  crude  oil  in¬ 
curred  three  or  more  months  before  the 
current  month  and  not  previously 
passed  through:  Provided,  That  the 
amount  passed  through  in  the  current 
month  does  not  exceed  10  percent  of  the 
highest  total  such  sunount  as  of  the  end 
of  any  month  sdter  the  ^ective  date 
of  this  paragnqidi  (no  such  coats  will, 
however,  exist  until  March  31.  1976) . 
plus 

(4)  Increased  costs  of  crude  oil  in¬ 
curred  through  December  31,  1975  and 
not  previously  passed  through,  provided 
that  the  amount  pcussed  through  in  the 
current  month  does  not  exceed  10  per¬ 
cent  of  the  total  such  amount  as  of 
January  31. 1976. 

The  implementation  of  this  require¬ 
ment  and  of  the  proporticmate  pricing 
requirement,  discussed  below,  will  nec¬ 
essarily  add  considerable  complexity  to 
a  set  of  regulations  that  already  has  sig¬ 
nificant  complexities.  Accordingly,  FEA 
solicits  comments  not  only  on  the  specific 
pngxised  amendments  set  forth  herein, 
but  on  any  other  means  wherrt)y  the  re¬ 
quirements  of  the  BTCA  might  be  car¬ 
ried  out — particularly  those  which 
would  result  in  some  simplification  of 
the  regulations.  Interested  parties  are 
therefore  advised  that  the  FEA  will  adopt 
whatever  amendments  to  the  regulations 
appear  (after  written  comment  have 
been  received  and  a  public  hearing  has 
been  held)  to  be  best  suited  to  imple¬ 
menting  the  pricing  policy  requirements 
of  the  EPCA  which  are  the  subject  of  this 
rulemaking  proceeding. 

FEA  therefore  proposes  to  amend 
§  212.83  as  follows: 

First,  refiners  would  be  required  to 
compute  unrecouped  increased  product 
costs  (“banks”)  as  of  January  31.  1976 
and  as  of  the  end  of  every  month  there¬ 
after. 

Second,  refiners  would  be  permitted  to 
use  “banked”  amounts  only  subject  to 
the  following  limitations: 

(a)  Not  more  than  ten  percent  of  un¬ 
recouped  increased  inoduct  costs  com¬ 
puted  as  of  January  31,  1976  may  be 
passed  through  in  product  prices  in  any 
future  month; 

(b)  Increased  product  costs  incurred 
in  any  month  of  measurement  (refer¬ 
enced  by  the  superscript  ”t”  In  the  re¬ 
finers’  cost  allocation  formulae)  begin- 
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ning  as  of  January  1976  and  thereafter 
may  always  be  passed  through  tai  the 
current  month  (referenced  by  the  super¬ 
script  “u”  In  the  refiners’  cost  allocation 
formulae) ,  or  if  not  recouped  dtiring  the 
current  month,  may  be  passed  through 
during  the  immediately  subsequent 
month;  and 

(c)  Increased  product  costs  incurred 
during  January  1976  or  any  month 
thereafter  and  not  recouped  within  two 
months  after  the  month  in  which  they 
were  incurred  may  be  recouped  in  any 
month  after  those  two  months  provided 
that  the  portion  recouped  in  any  such 
following  month  is  not  more  than  ten 
percent  of  the  highest  amoimt  of  all  of 
the  imrecouped  increased  product  costs 
incurred  during  January  1976  or  any 
month  thereafter  and  not  recouped  with¬ 
in  two  months  after  the  month  in  which 
they  were  incurred. 

The  provision  for  the  deferred  pass¬ 
through  of  increased  crude  oil  costs  listed 
in  paragraph  (c)  above,  can  only,  how¬ 
ever,  be  adopted  if  a  finding  is  made 
pursuant  to  section  4(b)  (2)  (B)  (ii)  (11) 
(aa)  of  the  EPAA  that  such  deferred 
passthrough  after  the  two  month  period 
allowed  for  recoupment  of  costs  is 
necessary 

to  alleviate  the  impact  on  refiners,  marketers, 
or  consumers  of  significant  increases  in  costs, 
to  provide  for  equitable  cost  recovery  •  •  •  or 
to  avoid  competitive  disadvantage. 

pea’s  preliminary  view,  based  on  infor¬ 
mation  obtained  in  an  earlier  rulemaking 
proceeding  with  respect  to  the  regula¬ 
tions  on  the  carryforward  of  unrecovered 
Increased  product  costs,  is  that  there  is  a 
basis  for  such  a  finding  to  be  made.  In 
that  proceeding,  initiated  in  September 
1974  (39  PR  32718,  September  6,  1974, 
PEA  proposed  substantially  to  restrict 
the  provisions  for  the  future  carryfor¬ 
ward  oi  increased  costs  not  recovered  on 
a  ciurent  basis  and  to  phase  out  existing 
amounts  of  increased  product  costs  which 
had  not  been  recovered  on  a  current 
basis.  After  receipt  of  comments  and  a 
public  hearing,  however,  PEA  concluded 
that  the  regulations  on  carryforward  of 
unrecovered  increased  product  costs 
shokuld  be  retained  in  essentially  their 
existing  form,  but  with  a  limitation  im¬ 
posed  on  the  amoimt  of  such  increased 
costs  which  could  be  passed  through 
in  a  single  month.  (39  PR  39259,  No¬ 
vember  6,  1974.) 

Among  the  reasons  for  this  conclusion 
were  that  to  require  Increased  costs  to  be 
passed  through  on  a  current  basis,  or  not 
at  all,  would  have  given  sellers  an  in¬ 
centive  to  recover  the  maximum  amoimt 
of  increased  product  costs  as  soon  as 
possible,  thus  encouraging  higher  prices. 
Such  an  amendment  would  also  have 
made  product  cost  recovery  impracticable 
for  those  refiners  that  had  large  fiuctua- 
tions  in  the  costs  incurred  from  month 
to  month,  or  that  had  significant  dispari¬ 
ties  between  the  volumes  of  products 
for  which  costs  wrere  Incurred  and  the 
volumes  of  product  sold. 

Notwithstanding  these  tentative  con¬ 
clusions,  however,  in  view  of  the  require¬ 
ment  in  the  EPCA  that  specific  findings 


must  be  made,  PEA  specifically  requests 
current  Information  that  would  tend 
either  to  confirm  or  rebut  these  tentative 
conclusions. 

It  should  be  noted  that  the  proposals 
set  forth  herein  continue  to  treat  in¬ 
creased  costs  of  residual  fuel  oil  and  re¬ 
fined  petroleum  products  together  with 
increased  costs  of  crude  oil  and  extend, 
therefore,  the  restraints  on  the  pass¬ 
through  of  unrecovered  increased  costs 
of  crude  oil  imposed  by  section  4(b)  (2) 
(B)  of  the  EPAA  to  unrecovered  in¬ 
creased  costs  of  residual  fuel  oil  and  re¬ 
fined  petroleum  products.  Although  this 
is  a  more  restrictive  treatment  than  re¬ 
quired  by  statute,  it  does  eliminate  fur¬ 
ther  complexities  in  the  regulations. 
Comments  are,  however,  requested  on 
whether  separate  treatment  of  unre¬ 
covered  increased  costs  of  residual  fuel 
oil  and  refined  petroleum  products  may 
be  necessary  or  appropriate,  and,  if  so, 
how  such  separate  treatment  should  be 
accomplished. 

’There  is  also  another  respect  in  which 
the  proposals  contained  herein  are  more 
stringent  than  is  required  by  the  statute. 
Currently  refiners  are  in  effect  required 
to  maintain  three  “banks” — one  for  gaso¬ 
line.  one  for  No.  2  oils  and  one  for  gen¬ 
eral  refinery  products.  Por  each  of  the 
latter  two  categories,  §  212.83(e)  (5)  cur¬ 
rently  limits  the  amount  of  “banked” 
costs  that  can  be  passed  through  in  any 
one  month  to  (i)  that  amount,  if  any, 
necessary  to  maintain  the  price  for  any 
product  within  that  category  at  a  level 
equal  to  the  price  charged  for  that  prod¬ 
uct  in  the  prior  month,  plus  (ii)  ten  per¬ 
cent  of  the  highest  total  amount  of  costs 
in  that  “bank”  on  October  31,  1974  or  at 
the  end  of  any  month  thereafter.  Under 
the  proposal  contained  herein,  the  price 
maintenance  provision  is  eliminated  and, 
with  slight  modifications  not  pertinent 
here,  the  ten  percent  limitation  is  ap¬ 
plied  to  the  gasoline  “bank”  as  well  as 
the  other  two. 

This  goes  further  than  the  statute  re¬ 
quires,  however,  because,  while  the  EPAA 
as  amended  now  in  effect  requires  (in 
section  4(b)  (2)  (D) ,  which,  as  discussed 
below,  requires  proportional  allocation 
of  costs  to  certain  products)  the  main¬ 
tenance  of  separate  “banks”  for  certain 
products,  it  does  not  require  that  the 
ten  percent  limitation  be  applied  to  each 
of  those  “banks”  separately.  Rather,  it 
imposes  only  a  ten  percent  passthrough 
limitation  on  all  unrecouped  crude  oil 
costs  generally. 

Thus,  a  possible  alternative  approach 
is  to  maintain  the  flexibility  of  the  cur¬ 
rent  rules  of  S  212.83(e)  (5) .  which  allows 
more  than  ten  percent  of  the  “bank”  for 
a  particular  product  or  category  of  prod¬ 
ucts  to  be  passed  through  in  a  particular 
month  under  certain  circumstances,  and 
meet  the  statutory  requirement  by  add¬ 
ing  an  additional  provision  that  applies 
the  statutory  ten  percent  limitation  to  all 
“banked”  costs.  Other  similar  alterna¬ 
tives  are  also  possible,  such  as  imposing 
by  regulation  only  the  statutory  ten  per¬ 
cent  limitation  on  overall  costs  and  elim¬ 
inating  all  limitations  on  the  amount  of 


“banked”  'costs  allocated  to  particular 
products  that  can  be  passed  through  in 
any  month. 

'Ihus,  in  addition  to  comments  on 
approaches  taken  in  the  r^ulatory  lan¬ 
guage  proposed  herein,  FEA  also  solicits 
comments  on  the  several  other  possible 
approaches  that  might  differ  in  the  ex¬ 
tent  to  which  they  allowed  the  pass¬ 
through  of  “banked”  costs  to  particular 
products  but  would  all  meet  the  statutory  . 
restrictions  by  applying  the  ten  percent 
passthrough  limitation  only  to  overall 
unrecouped  costs. 

C.  Proportionate  pricing.  Section  402 
of  the  EPCA  also  amends  section  4(b)  (2) 
of  the  EPAA  to  include  the  following  new 
provision  with  respect  to  the  distribution 
of  increased  costs: 

(2)  In  speclf3fing  prices  (or  prescribing  the 
manner  for  determining  them),  the  regula¬ 
tion  under  subsection  (a)  — 

•  •  •  •  • 

(D)  Shall  not  permit  more  than  a  direct 
proportionate  distribution  (by  volume)  to 
Number  2  oils  (Ntunber  2  heating  oil  and 
Number  2-D  diesel  fuel),  aviation  fuel  of  a 
kerosene  or  naphtha  type,  and  propane  pro¬ 
duced  from  crude  oil,  of  any  Increased  costs 
of  crude  oU  incurred  by  a  refiner;  except  that 
the  President  may,  by  amendment  to  the 
regulation  under  subsection  (a)  or  by  order, 
permit  deviation  from  such  proportionate 
distribution  of  costs,  if  the  President  finds 
that  refinery  operations  Justify  such  devia¬ 
tion  and  further  finds  that  to  permit  such 
deviation  is  consistent  with  the  attainment 
of  the  objectives  in  paragraph  (1)  and  would 
not  result  in  inequitable  prices  for  any  class 
of  users  of  such  product. 

Under  current  FEIA  regulations,  re¬ 
finers  allocate  increased  crude  oil  costs  to 
three  categories  of  products;  No.  2  oils, 
gasoline,  and  general  refinery  products 
(which  includes  all  products  other  than 
gasoline  and  No.  2  oils).  No  more  than 
a  proportionate  allocation  of  costs  may 
be  attributed  to  the  categories  of  No.  2 
oils  and  general  refinery  products,  as 
well  as  the  product  propane  which  is 
within  the  category  of  general  refinery 
products.  (Gasoline,  however,  may  receive 
a  disproportionate  share  of  increased 
crude  oil  costs  which  would  otherwise 
be  attributed  to  the  categories  of  No.  2 
oils  or  general  refinery  products. 
Similarly,  within  the  general  refinery 
products  category,  all  products  except 
propane  may  receive  a  disproportionate 
share  of  the  costs  attributed  to  that 
product  category. 

With  respect  to  the  new  provision  of 
the  EPAA  on  proportionate  pricing,  it 
should  be  noted  first  that  the  conference 
committee,  as  stated  in  the  Conference 
Report,  fully  intended  to  preserve  the  ex¬ 
isting  flexibility  ot  assign  less  than  a 
proportionate  amount  of  increased  costs 
to  propane  or  home  heating  oil,  as  for 
example,  in  the  current  regulations  which 
permit  more  than  proportionate  amounts 
of  increased  costs  to  be  assigi^ed  to  gaso¬ 
line.  See  Conf.  Rep.  No.  516,  94th  Cong., 
1st  Sess.  (1975) ,  p.  198.  This  new  provi¬ 
sion  of  the  EPAA  Instead  merely  adds 
“avlatirax  fud  of  a  kerosene  or  naphtha 
type”  to  the  Products  or  product  cate¬ 
gories  to  which  not  more  than  a  propor¬ 
tional  amount  of  increased  crude  oil  costs 
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may  be  assigned,  and  elevates  the  cur¬ 
rent  regulatory  requirement  with  respect 
to  No.  2  oils  and  propane  produced  from 
crude  oil  to  the  level  of  a  statutory  re¬ 
quirement 

Under  curroit  FEA  refiner  price  regu¬ 
lations,  aviation  fuels  constitute  one  of 
the  several  products  or  product  cate¬ 
gories  within  the  category  of  “general  re¬ 
finery  products”.  Refiners  are  permitted 
under  S  212.83(c)  (1)  (il)  to  apportion  the 
total  amount  of  increased  product  costs 
attributable  on  a  volunmetric  basis  to  the 
category  of  general  refinery  products 
among  particular  products  (except  pro¬ 
pane)  ^thin  that  category  in  whatever 
amoimts  they  dean  appropriate. 

In  order  to  implement  the  proportion¬ 
ate  pricing  provision  of  section  4(b)  (2) 
(D)  of  the  EPAA,  FEA,  therefore,  pro¬ 
poses  amendments  to  §S  212.31  and  212.83 
of  the  regulations  applicable  to  aviation 
fuels  of  a  kerosene  nai^tha  type  as 
follows : 

First,  a  new  definition  of  “aviation  jet 
fuel,”  to  mean  “aviation  fuel  (kerosene- 
type)  and  aviation  fuel,  (naphtha-type)  ” 
is  proposed.  (The  currait  regulations 
have  a  definition  only  of  “aviation  fuels” 
which  means  “aviation  gasoline”  as  well 
as  “aviation  fuel  (kerosene-type)”  and 
“aviatimi  fuel  (na[^tha-t3rpe) .”) 

Second,  the  same  proportionate  pricing 
provisions  as  are  now  applicable  to  No.  2 
oils  are  proposed  to  be  made  applicable 
to  “aviation  jet  fuel,”  with  “aviation 
gasoline”  to  remain  a  general  refinery 
product. 

Third,  with  respect  to  unrecovered  in¬ 
creased  costs  of  crude  oil  attributable  to 
general  refinery  products  which  have 
been  incurred  through  December  31. 1975 
and  not  recovered  in  prices  charged 
through  January  31,  1976,  FEA  proposes 
that  not  more  than  a  proportionate 
amount  be  pomitted  to  be  carried  for¬ 
ward  for  application  to  prices  for  the  new 
category  of  aviation  jet  fuel.  The  propor¬ 
tion  of  such  costs  which  could  be  applied 
to  aviation  jet  fuel  prices  is  proposed  to 
be  not  more  than  the  ratio  which  a  re¬ 
finer’s  sales  aviation  jet  fu^  bore  to 
Its  sales  of  aU  products  in  the  general  re¬ 
finery  products  categcKy  during  caloidar 
year  1975.  A  sepiarate  amount  unre- 
coup>ed  Increased  product  costs,  as  of 
January  31,  1976  and  thereafter,  would 
be  conputed  for  aviation  jet  fuel.  Just  as 
is  curroitly  required  with  respect  to  NO. 
2  (rils. 

It  should  be  noted  that  the  new  defini¬ 
tion  of  “aviation  jet  fori”  does  not  affect 
the  use  of  the  term  “aviation  fuels,”  as 
It  sppears  in  f  212.93(b)  of  the  regula- 
ticms,  which  pcsiain  to  Increases  in  parices 
by  resellers  and  retailers  to  reflect  non¬ 
product  cost  Increases. 

Under  current  FEA  regulations  regard¬ 
ing  the  pricing  of  propane,  Induding  par- 
Ucidarly  1 312.83(c)  (1)  (ill)  of  Subpart  E 
and  I  312.167(c)  of  Subi)art  K  as  those 
regulatkma  have  beat  luxiposed  to  be 
extended  (See  40  FR  49123,  October  21, 
1975),  all  propane  whether  recovered 
frmn  natural  gras  or  crude  oil  is  already 
subject  to  certain  “proportionate  pricing” 
requirements.  The  requirements  cur¬ 
rently  appllcaUe  to  propane  sold  by  re¬ 


finers  are  not,  however,  the  same  as 
those  currently  applicable  to  No.  2  oils. 

Undo'  !  212.83(c)  (liD,  as  propx>sed  to 
be  extended,  a  refiner  in  cmnpHitlng  prices 
for  prop>ane.  on  an  a-nmiai  basis  for  prices 
set  from  August  1  through  July  31: 

(a)  May  not  apportion  to  propane 
pmces  a  greater  percentage  of  the  in¬ 
creased  costs  of  crude  oil  incurred  during 
July  1  through  June  30  than  the  p>er- 
centage  that  the  volume  of  propane  sold 
during  August  1  through  July  31  which 
is  produced  from  crude  oil  is  to  the  total 
volume  of  all  products  produced  from 
crude  oil  and  sold  by  that  refiner  during 
August  1  through  July  31, 

(b)  May  apportion  to  p>ropane  the  in¬ 
creased  cost  of  prop>ane  pmrchased,  dur¬ 
ing  Jiily  1  through  June  30, 

(c)  May  apportion  to  prop>ane  the  in¬ 
creased  product  costs  of  prop>ane  pro¬ 
duced  from  natural  gas,  during  Aug^t 
1  through  July  31, 

(d)  May  not  Include  in  propane  prices 
any  Increased  product  costs  Incurred 
prior  to  July  1  and  not  recovered  by 
July  31. 

Otherwise,  propjane  is  generally  treated 
as  an  Individual  “goieral  refinery  prod¬ 
uct.” 

In  order  to  implement  the  proportion¬ 
ate  pricing  provision  of  section  4(b)  (2) 
(D)  of  the  EPAA,  PEA,  prop>oses  amend¬ 
ments  to  S  212.83  of  the  regulations  ap¬ 
plicable  to  propMine  pricing  as  follows: 

For  purposes  of  Subp>art  E  of  Part  212, 
propone  refined  from  crude  oil  will  be 
treated  sepiarately  from  propane  re¬ 
covered  from  natural  gas  by  the  same 
firm.  In  general,  the  same  puroportionate 
pricing  provisions  as  are  now  applicable 
to  No.  2  oils  (and  proposed  to  be  made 
applicable  to  aviation  jet  fuel)  are  pro- 
px)sed  to  be  made  applicable  to  propane 
refined  from  crude  oil,  with  propMuie  re¬ 
covered  from  natural  gas  to  ronaln  a 
general  refinery  product. 

In  order  to  accomplish  this  proposed 
change,  that  portion  of  a  refiner's  un¬ 
recovered  increased  costs  of  crude  oU 
attributable  to  general  refinery  products 
which  were  incurred  through  December 
31,  1975  and  not  recovered  in  prices 
chargred  through  January  31, 1976  which 
could  be  applied  to  propane  refined  from 
crude  oil  would  be  not  more  than  the 
ratio  which  a  refiner’s  sales  of  propane 
refined  from  crude  oil  bore  to  its  sales 
of  an  general  refinery  products  during 
calendar  year  1975.  Unrecoup)ed  in¬ 
creased  p}^uct  costs  incurred  as  of 
January  31,  1976  and  thereafter  would 
be  allocated  to  proi>ane  refined  from 
crude  oil  as  increased  product  costs  are 
prop)osed  herein  to  be  aUocated  to  Na 
2  oils  and  aviation  jet  fuel. 

Since  propMuie  is  a  product  subject  to 
seasonal  fluctuations  in  sales,  fEA  spe- 
cifically  requests  comments  on  whether 
the  prop>osed  method  of  ap)porti(»ing  of 
the  general  refinery  producjtf  “bank”  Is 
the  ai)prop}rlate  method. 

As  noted  above,  propMne  recovered 
from  natural  gas  would  continue  to  be 
a  general  refinery  piroduct.  It  would  also 
continue  to  be  subject  to  the  provisions 
of  the  current  annually-measured  “spe¬ 
cial  propane  rule.” 


A  “spsecial  propane  rule  for  February 
1,  1976  and  thereafter”  is  proposed  to 
require  that,  afto:  aU  these  Individual 
computations  are  ccanpleted.  pro];>ane  be 
indeed  as  a  single  item  under  S  212.82(a) . 

The  requirements  of  section  4(b)  (2) 
(D)  with  resi>ect  to  proportionate  dis¬ 
tribution  of  increased  crude  oil  costs 
may  be  deviated  from  upon  a  finding 
“that  refinery  operations  justify  such 
deviation  and  •  •  •  that  •  •  •  such  devi¬ 
ation  is  consistent  with  the  attainment 
of  the  objectives  in  [section  4(b)  (1)  of 
the  EPAA]  and  would  not  result  in  in- 
eqxiltable  prices  for  any  class  of  users  of 
such  product.”  FEA  does  not  propxee 
any  specific  deviation  from  the  require¬ 
ments  of  section  4(b)  (2)  (D)  of  the 
EPAA,  but  comments  are  requested  on 
the  extent  to  which  any  such  deviation 
may  be  called  for,  particularly  with  re¬ 
spect  to  the  complexities  introduced  by 
the  prop>osed  revisions  to  the  regulations 
regrarding  proi>ane  pricing.  Any  such 
comments  should  Indicate  the  basis 
up>on  which  the  necessary  findings  to 
suppx)rt  such  a  deviation  could  be  made. 

Also  with  respiect  to  the  pr(K>ortionate 
pricing  issue,  FEIA  prop>oses  to  modify 
the  method  whereby  Uie  proportionate 
amoxmt  of  increased  costs  of  crude  oil 
attributable  to  particular  products  is  de¬ 
rived.  Under  current  regulations,  the 
proportion  is  derived,  in  essence,  by  mul- 
tipl]ring  a  refiner’s  total  amount  of  in¬ 
creased  cost  of  crude  oil  for  a  month 
by  the  ratio  that  the  volume  of  the  prod¬ 
uct  in  question  estimated  to  be  sold  in 
the  current  month  bears  to  the  volume  of 
all  products  estimated  to  be  sold  in  the 
current  month.  ’This  ratio  is  set  forth  in 
the  price  formulae  of  §  212.83(c)  (2)  as 
the  term  “ViVr*.” 

The  estimated  sales  volumes  expuressed 
in  both  the  numerator  of  the  fraction 
(Vi*)  -and  the  den(»ninator  (V*)  Include 
(except  with  respiect  to  propane)  sales 
attributable  to  products  which  are  pur¬ 
chased  and  resold  by  a  refiner,  as  well 
as  the  sales  attributable  to  products  re¬ 
fined  by  that  refiner.  Although  use  of 
total  sales  for  the  purpose  of  allocating 
the  Increased  cost  of  crude  oil  simplifies 
the.  regulations — refiners  are  not  re¬ 
quired  to  compute  subtotals  of  their  sales 
according  to  whether  the  product  was 
pmrchased  or  refined — and  does  not,  in 
most  cases,  make  any  significant  differ¬ 
ence  in  the  ratio  that  is  used,  it  never¬ 
theless  introduces  a  certain  amount  of 
distortion  into  Uie  allocation  of  Increased 
costs  of  crude  oU  among  products.  In¬ 
creasing  both  the  numerator  and  the  de¬ 
nominator  of  the  fraction,  by  the  amount 
of  product  purchased  for  resale,  has  the 
effect  of  allocating  a  greater  proportion 
of  increased  crude  oil  costs  to  those  prod¬ 
ucts  where  a  refiner  supplements  its  pnro- 
duction  with  product  purchased  for  re¬ 
sale  than  would  be  allocable  if  the  refiner 
made  no  such  piuxhases. 

Accordlnghr,  in  order  to  assure  a  more 
representative  volumetric  allocation  of 
the  increased  cost  of  crude  oil,  FEA  pro¬ 
poses  to  amend  the  definitions  (tf  the 
“V4*/V*”  factm*  of  the  S  213.83(c)  (2) 
price  formulae  to  include  only  the  esti¬ 
mated  sales  volumes  of  products  refined 
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by  the  refiner  concerned,  and  to  exclude 
sales  volumes  attributable  to  products 
purchased  by  the  refiner.  It  should  be 
noted  that  the  denominator  of  the  ciir- 
rent  price  formula  of  §  212.83(c)  (2)  (i), 
which  is  used  to  determine  the  per  unit 
price  increase  which  may  be  applied  in 
all  sales  of  a  particular  product,  whether 
purchased  or  refined,  should  properly  be 
defined  as  the  total  estimated  sales  vol¬ 
ume  of  that  product,  including  sales  at¬ 
tributable  to  purchased  product. 

It  should  be  noted  that  in  a  pending 
notice  of  proposed  rulemaking  and  Pub¬ 
lic  Hearing  entitled  “Proposals  for  In¬ 
creased  Pricing  Flexibility”  (40  FR  49372, 
October  22,  1975) ,  FEA  proposed  to  per¬ 
mit  resellers  and  retailers  the  same  flex¬ 
ibility  with  respect  to  reallocating  in¬ 
creased  product  costs  among  products  as 
is  permitted  for  refiners.  To  the  extent 
that  such  a  proposal  may  be  adopted,  it 
Is  hereby  proposed  that  such  proposal  be 
modified  to  include  the  same  proportion¬ 
ate  pricing  restraint  with  respect  to 
“aviation  jet  fuel”  as  is  proposed  herein 
for  refiners,  and  comments  are  there¬ 
fore  specifically  requested  on  this  issue. 

Procedures  for  receiving  comments 
and  public  hearing.  Interested  persons 
are  Invited  to  participate  in  this  rule- 
making  by  submitting  data,  views  or  ar¬ 
guments  with  respect  to  the  proposals 
set  forth  in  this  notice  to  Executive  Com¬ 
munications,  Room  3309,  Federal  Energy 
Administration,  Box  FG,  Washington, 
D.C.  20461. 

Comments  should  be  identified  on  the 
outside  envelope  and  on  dociunents  sub¬ 
mitted  to  FEA  Executive  Communica¬ 
tions  with  the  designation  “Amendments 
to  the  Refiner,  Reseller  and  Retailer 
Price  Regulations  to  Reflect  the  Pricing 
Policies  of  the  Energy  Policy  and  Con¬ 
servation  Act.”  Fifteen  copies  should  be 
submitted.  All  comments  received  by 
Thursday,  January  22,  1976,  before  4:30 
pjn.,  e.s.t.,  will  be  considered  by  the 
Federal  Energy  Administration  before 
final  action  is  taken  on  the  proposed 
regulations. 

Any  information  or  data  considered  by 
the  person  furnishing  it  to  be  confiden- 
taU  must  be  so  Identified  and  submitted 
in  writing,  one  copy  only.  The  FEA  re¬ 
serves  the  right  to  determine  the  con¬ 
fidential  status  of  the  information  or 
data  and  to  treat  it  according  to  its  de¬ 
termination.  The  public  hearing  in  this 
proceeding  will  be  held  at  9:30  a.m., 
es.t.,  on  Monday,  January  26,  1976,  in 
Room  2105,  2000  M  Street,  NW.,  Wash¬ 
ington,  D.C.  20461,  in  order  to  receive 
comments  from  interested  persons  on  the 
matters  set  forth  herein. 

Any  person  who  has  an  interest  in  the 
propos^  amendments  issued  today,  or 
who  is  a  representative  of  a  group  or 
class  of  persons  that  has  an  Interest  in 
today’s  proposed  amendments,  may  make 
a  written  request  for  an  opportimity  to 
make  oral  presentation.  Such  a  request 
should  be  directed  to  Executive  Commu¬ 
nications,  FEA,  and  must  be  received 
before  4:20  p.m.,  e.s.t.,  on  Friday,  Jan¬ 
uary  16,  1976.  Such  a  request  may  be 
hand  delivered  to  Room  3309,  Federal 


Building,  12th  and  Pennsylvania  Ave¬ 
nue,  N.W..  Washington,  D.C.,  between 
the  hours  of  8:00  am.  and  4:30  p.m., 
Monday  through  Friday.  The  person 
making  the  request  should  be  prepared 
to  describe  the  interest  concerned,  if  ap¬ 
propriate,  to  state  why  he  is  proper  rep¬ 
resentative  of  a  group  or  class  of  persons 
that  has  such  an  interest,  and  to  give 
a  concise  summary  of  the  proposed  oral 
presentation  and  a  phone  niunber  where 
he  may  be  contacted  through  Friday, 
January  23,  1976.  Each  person  selected 
to  be  heard  will  be  so  notified  by  the  FEA 
before  4:30  p.m.,  Monday,  January  19, 
1976  and  must  submit  100  copies  of  his 
statement  to  Allocations  Regulations  De¬ 
velopment  Office,  FEA,  Room  2214,  2000 
M  Street,  N.W.,  Washington,  D  C.  20461, 
before  4:30  p.m.,  e.s.t.,  on  Friday,  Jan¬ 
uary  23, 1976. 

'The  FEA  reserves  the  right  to  •select 
the  persons  to  be  heard  at  these  hearings, 
to  schedule  their  respective  presenta¬ 
tions,  and  to  establish  the  procedures 
governing  the  conduct  of  the  hearings. 
The  length  of  each  presentation  may  be 
limited,  based  on  the  number  of  per¬ 
sons  requesting  to  be  heard. 

An  FEA  official  will  be  designated  to 
preside  at  the  hearings.  These  will  not  be 
judicial  or  evidentiary-type  hearings. 
Questions  may  be  asked  only  by  those 
conducting  the  hearings,  and  there  will 
be  no  cross-examination  of  persons  pre¬ 
senting  statements.  Any  decision  made 
by  the  FEA  with  respect  to  the  subject 
matter  of  the  hearings  will  be  based  on 
statement.  The  rebuttal  statements  will 
At  the  conclusion  of  all  initial  oral  state¬ 
ments,  each  person  who  has  made  an 
oral  statement  will  be  given  the  oppor¬ 
tunity,  if  he  so  desires,  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be  sub¬ 
ject  to  time  limitations. 

Any  interested  person  may  submit 
questions  to  be  asked  of  any  person 
making  a  statement  at  the  hearings,  to 
Executive  Communications,  FEA,  before 
4:30  p.m.,  e.s.t.,  Friday,  January  23, 1976. 
Any  person  who  wishes  to  ask  a  question 
at  the  hearings  may  submit  the  ques¬ 
tion,  in  writing,  to  the  presiding  officer. 
The  FEA  or  the  presiding  officer,  if  the 
question  is  submitted  at  the  hearings, 
will  determine  whether  the  question  is 
relevant,  and  whether  the  time  limita¬ 
tions  permit  it  to  be  presented  for  an¬ 
swer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearings 
will  be  announced  by  the  presiding  of¬ 
ficer. 

A  transcript  of  the  hearings  will  be 
made  and  the  entire  record  of  the  hear¬ 
ings,  including  the  transcript,  will  be  re¬ 
tained  by  the  FEA  and  made  available 
for  Inspection  at  the  Administrator’s 
Reception  TArea,  Room  3400,  Federal 
Building,  12th  and  Pennsylvania  Ave¬ 
nue,  N.W.,  Washington,  D.C.,  between 
the  hours  of  8:00  ajn.  and  4:30  pun., 
Monday  through  Friday.  Any  person 
may  purchsise  a  copy  of  the  transcript 
from  the  reporter. 


As  required  by  section  7(c)  (2)  of  the 
Federal  Energy  Administration  Act  of 
1974,  Pub.  L.  93-275,  a  copy  of  this  no¬ 
tice  has  been  submitted  to  the  Admin¬ 
istrator  of  the  Environmental  Protec¬ 
tion  Agency  for  his  comments  concern¬ 
ing  the  Impact  of  this  proposal  on  the 
quality  of  the  environment.  The  Admin¬ 
istrator  had  no  comments  on  this  pro¬ 
posal. 

This  proposal  has  been  reviewed  in 
accordance  with  Executive  Order  11821, 
issued  November  24,  1974,  and  has  been 
determined  not  to  be  of  a  nature  that 
requires  an  evaluation  of  its  inflationary 
impact  pursuant  to  Executive  Order 
11821. 

(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-169,  as  amended.  Pub.  L. 
93-611,  Pub.  L.  94-99,  Pub.  L.  94-133  and 
Pub.  L.  94-163;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-276;  Energy  Pol¬ 
icy  and  Conservation  Act,  Pub.  L.  94-163; 

E  O.  11790,  39  FR  23185) 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  212  of  Chapter 
n.  Title  10  Code  of  Federal  Regulations 
as  set  forth  below. 

Issued  in  Washington,  D.C.,  January 
7,  1976. 

Michael  F.  Butler, 

General  Counsel, 
Federal  Energy  Administration. 

1.  Section  212.31  is  amended  to  add  a 
definition  of  “aviation  jet  fuel”  as  fol¬ 
lows: 

§  212.31  Definitions. 

«  *  •  •  « 

“Aviation  jet  fuel”  means  aviation  fuel 
(kerosene-type)  and  aviation  fuel 
(naphtha-type) . 

•  *  *  «  « 

2.  Sections  212.82(b)  (1)  and  (3)  are 
amended  to  read  as  follows: 

§212.82  Price  rule. 

«  «  *  «  * 

(b)  Base  price — (1)  Definition.  The 
base  price  for  sales  of  an  item  by  a  re¬ 
finer  is  the  weighted  average  price  at 
which  the  item  was  lawfully  priced  in 
transactions  with  the  cla^  of  pur¬ 
chaser  concerned  on  May  15,  1973,  plus 
increased  product  costs  incurred  between 
the  month  of  measurement  and  the 
month  of  May  1973  and  measured  pur¬ 
suant  to  the  provisions  of  §  212.83.  (De¬ 
creases  in  product  costs  in  successive 
months  of  measurement  are  reflected  in 
reductions  in  the  amoimt  of  Increased 
product  costs  Incurred  in  such  months 
of  measurement.)  In  computing  the  base 
price,  a  Arm  may  not  exclude  any  tem¬ 
porary  special  sale,  deal  or  allowance  in 
effect  on  May  15, 1973. 

•  •  •  •  • 

(3)  Aviation  jet  fuel.  For  purposes  of 
computing  the  iMuse  price  pursuant  to 
this  paragraph,  aviation  jet  fuel  shall 
be  treated  as  a  single  item. 

•  •  •  •  • 

3.  Section  212.83  (c)  and  (e)  are 
amended  to  read  as  follows: 
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§  212.83  Allocation  of  refiner^a  in¬ 
creased  costs. 

•  •  •  •  * 

(c)  Allocation  of  increased  product 
cost — (1)  General  rule — (i)  No.  2  oHs. 
aviation  jet  fuel,  propane  refined  from 
crude  oil.  and  gasoline.  In  computing 
base  prices  for  sales  of  No.  2  oils,  avia¬ 
tion  jet  fuel,  propane  refined  from  crude 
oil,  and  gasoline,  a  refiner  may  increase 
its  May  15,  1973  selling  price  to  each 
class  of  purchaser  each  calendar  month 
beginning  with  November  1973  by  an 
amount  to  reflect  the  increased  product 
costs  attributable  to  sales  of  that  covered 
product  using  the  differential  between 
the  month  of  meastirement  and  the 
month  of  May  1973,  provided  that  the 
amount  of  increased  costs  used  in  com¬ 
puting  a  base  price  is  calculated  by  use 
of  the  formula  set  forth  in  paragraph 
(c)  (2)  (i)  of  this  section,  and  that  the 
formula  of  paragraph  (c)  (2)  (i)  of  this 
section  Is  computed  separately  for  No. 

2  oils,  for  aviation  jet  fuel,  for  propane 
refined  from  crude  oil,  and  for  gasoline, 
and  that  the  amount  of  increased  prod¬ 
uct  costs  included  in  computing  base 
prices  of  No.  2  oils,  of  aviation  jet  fuel, 
oi  propane  refined  from  crude  oil,  and  of 
gasoline  is  equally  applied  to  each  class 
of  purchaser. 

(ii)  General  refinery  products.  *  *  * 

(B)  For  purposes  of  this  section,  each 
of  the  following  products  or  product 
categories  shall  constitute  “a  particular 
general  refinery  product”:  Aviation  gas¬ 
oline,  benzene,  butane,  gas  oil,  greases, 
hexane,  kerosene,  lubricant  base  oil 
stocks,  lubricants,  naphthas,  natural  gas 
liquids,  natural  gasoline.  No.  1  heating 
oil  and  No.  1-D  diesel  fuel.  No.  4  fuel 
oil  and  No.  4-D  diesel  fuel,  propane  re¬ 
covered  frmn  natural  gas,  residual  fuel 
oil,  special  naphthas  (solvents) ,  toluene, 
unfinished  oils,  xylene,  and  other  fin¬ 
ished  products.  A  blend  of  two  or  more 
particular  covered  products  is  consid¬ 
ered  to  be  that  particular  covered  prod¬ 
uct  constituting  the  major  proportion  of 
the  blend. 

•  •  •  •  • 

(iii)  Propone — (A)  Special  propane 
rule  for  August  1,  197 i  and  thereafter. 
Notwithstanding  the  provisions  of  i  212.- 
83(c)  (l)(il)  and  in  addition  to  the  re¬ 
quirements  of  S  212.83(e),  a  refiner  in 
computing  base  prices  of  propane  for 
each  twelve-mon&  period  of  August  1, 
through  July  31: 

(i)  May  not  apportion  to  propane  a 
greater  percentage  of  increas^  cost  of 
crude  oil  purchased  or  landed  in  the 
twelve-month  period  July  1,  through 
June  30,  than  the  percentage  that  the 
volume  of  propane  sold  during  the 
twelve-month  period  August  1,  through 
July  31,  that  was  produced  by  that  re¬ 
finer  from  crude  oil  is  to  the  total  vol¬ 
ume  of  all  products  (including  other 
than  covered  products)  sold  by  it  during 
the  same  twelve-month  period  that  were 
produced  by  that  refiner  from  crude  oil; 
and 

(2)  May  apportl(m  to  propane  the  in¬ 
creased  cost  of  propane  purchased  or 
landed  in  the  twelve-month  period  of 
July  1,  throui^  June  31;  and 


(3)  May  apportion  to  propane  the  in¬ 
creased  product  costs  attributable  to 
propane  produced  from  natural  gas  as 
determined  pursuant  to  the  provisions  of 
paragraphs  (a),  (b)  and  (c)  of  §  212.166 
of  Subpart  K  of  this  part;  and 

(4)  May  not  apportion  to  propane  any 
increased  product  costs  incurred  prior 
to  July  1,  and  not  recovered  through 
July  31. 

•  •  «  *  • 

(C)  Special  propane  rule  for  Febru¬ 
ary  1, 197 S  and  thereafter.  After  comply¬ 
ing  with  the  provisions  of  §§  212.83(c) 

(1) .  212.83(c)  (2) ,  and  212.83(e) ,  a  refiner 
shall  combine  t^ether  any  individual 
base  prices,  increased  product  costs,  and 
unrecouped  increased  product  costs  com¬ 
puted  individually  pursuant  to  such  sec¬ 
tions  for  “propane  refined  from  crude 
oil”  and  “propane  recovered  from  natural 
gas”  and  shall  treat  propane  as  a  single 
item  for  purposes  of  computing  prices 
to  be  charged  pursuant  to  §  212.82(a) . 

(iv)  Reallocation  of  increased  product 
costs  among  product  categories.  In¬ 
creased  product  costs  allocable  to  No.  2 
oils,  aviation  jet  fuel,  propane  refined 
from  crude  oil,  and  gasoline  pursuant  to 
paragraph  (c)  (1)  (i)  of  this  section  and 
to  general  refinery  products  pursuant  to 
paragraph  (c)  (1)  (ii)  of  this  section  or 
carried  forward  pursuant  to  paragraph 
(e)  of  this  section  may  be  reallocated 
among  product  categories  each  month 
only  as  follows: 

(A)  General  refinery  products.  To  the 
extent  that  a  refiner  does  not  allocate 
its  increased  product  costs  for  general 
refinery  products  to  base  prices  for  such 
products,  it  may  instead  allocate  that 
part  of  its  Increased  product  costs  for 
general  refinery  products  only  to  base 
prices  for  gasoline.  No  increas^  product 
costs  for  general  refinery  products  may 
be  reallocated  to  base  prices  for  No.  2  oils, 
aviation  jet  fuel,  or  propane  refined  from 
crude  oil. 

(B)  No.  2  oils.  To  the  extent  that  a 
refiner  does  not  allocate  its  increased 
product  costs  for  No.  2  oils  to  base  prices 
for  No.  2  oils,  it  may  instead  allocate  that 
part  of  its  increased  product  costs  for  ® 
No.  2  oils  only  to  base  prices  for  gasoline. 

No  increased  product  costs  for  No.  2  oils 
may  be  reallocated  to  base  prices  for 
general  refinery  products,  aviation  jet 
fuel,  or  pr(H?ane  refined  from  crude  oil. 

(C)  Aviation  jet  fuel.  To  the  extent 
that  a  refiner  does  not  allocate  its  in¬ 
creased  product  costs  for  aviation  jet 
fuel  to  base  prices  for  aviation  jet  fuel, 
it  may  instead  allocate  that  part  of  its 
Increased  product  costs  for  avlaticm  jet 
fuel  only  to  base  prices  for  gasoline.  No 
increased  product  costs  for  aviation  jet 
fuel  may  be  reallocated  to  base  prices  for 
No.  2  oils,  propane  refined  fimn  crude 
oil,  or  genet^  refinery  products. 

(D)  Propane  refined  from  crude  otZ. 

To  the  extent  that  a  refiner  does  not 
allocate  its  increased  product  costs  for 
propane  refined  from  crude  oil  to  base  j 
prices  for  such  products,  it  may  Instead 
allocate  that  part  of  its  increased  prod¬ 
uct  costs  for  propane  refined  from  crude 
oil  cmly  to  base  prices  for  gasoline.  No 
Increased  product  costs  for  propane  re¬ 


fined  from  crude  oil  may  be  reallocated 
to  base  prices  f<w  general  refinery  prod¬ 
ucts,  No.  2  oils,  or  aviation  jet  fuel. 

(E)  Gasoline.  No  increased  product 
costs  for  gasoline  may  be  reallocated  to 
base  prices  for  general  refinery  products, 
aviation  jet  fuel,  propane  refined  from 
crude  oil,  or  No.  2  oils. 

(2)  Formulae — (i)  No.  2  oils,  aviation 
jet  fuel,  propane  refined  from  crude  oil, 
and  gasoline.  For  No.  2  oils,  aviation  jet 
fuel,  propane  refined  from  crude  oil,  and 
gasoline  (t  equal  1,  t  equals  2,  t  equals  3, 
and  i  equals  4) : 

'  V'i** 

(ii)  General  refinery  products.  For 
gaieral  refinery  products  (i=5) : 

(iii)  Definitions.  For  purposes  of  para¬ 
graphs  (c)  (2)  (1)  and  (c)  (2)  (ii)  of  this 
section: 

d,’‘=The  dollar  Increase  that  may  be  applied 
in  the  period  “u"  to  the  BCay  IS,  1973 
aeUlng  price  oi  the  covered  product  or 
products  of  the  type  “C’  to  ea(^  (daas 
of  purchaser  to  compute  the  base 
price  to  each  class  of  purchaser,  ex¬ 
cept  that  the  dollar  increase  that  may 
be  appUed  in  the  period  '*»”  to  the 
May  15,  1973  selling  price  of  gasoline 
to  compute  the  base  prices  to  the 
classes  of  purchaser  that  pvurchase 
gasoline  at  retail  from  a  refiner  at 
any  service  station  (grated  by  em¬ 
ployees  of  the  refiner  may  be  “d,"” 
plus  a  marlmnni  Of  9.03  per  gallCMl  Of 
gasoline;  Provided,  That,  in  comput¬ 
ing  "d,*"  for  gasoline,  the  numerator 
of  the  formula  in  subdivision  (i)  of 
this  subparagraph  is  reduced  by  an 
amount  equal  to  the  product  cd  the 
actual  amount  of  cents  per  gallon 
increased  added  to  “d/’*  above  mul¬ 
tiplied  by  the  estimated  number  of 
gallons  of  gasoline  to  be  sold  d\irlng 
the  period  "u“  at  retaU  through  serv¬ 
ice  stations  (^>efated  by  employees  of 
the  refiner.  The  formula  for  “d^'^’ 
must  be  computed  separately  for  i  —  l, 
tor  i=a,  tor  (=3,  and  for  1=4. 

,<■=1716  total  doUar  amount  a  refiner  may 
apportion  in  the  period  "u"  to  general 
refinery  products  (i=5)  in  whatever 
amounts  it  deems  appropriate  to  each 
particular  general  refinery  product: 
Provided.  That  the  total  dollar 
amount  shall  be  reduced  by  an 
amoimt  equal  to  the  total  number  of 
gallons  of  benzene  and  toluene  sold 
by  the  refiner  during  the  month  of 
May  1973  multiplied  by  $.30  and 
further  multiplied  by  an  amount 
equal  to  the  total  number  of  barrels 
of  refinery  input  to  crude  oil  distil¬ 
lation  units  processed  dxiring  the 
month  at  measmement  and  measiired 
in  accordance  with  Bureau  of  Mines 
form  6-1300-M  divided  by  the  total 
numbw  of  such  barrels  processed 
during  the  month  of  May  1973.  The 
formula  for  general  refinery  products 
shall  only  be  computed  for  i=S  (all 
general  refinery  products) . 

t*=The  total  volume  of  all  covered  products 
refined  by  the  refinw  from  crude  oil 
and  all  products  rMined  by  the  re- 
finw  from  crude  oil  other  than 
covered  products  estimated  to  be  sold 
in  the  period  “u." 
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jl^«=Tbe  total  Tolume  of  a  specific  covered 
product  or  products  of  the  type  “i" 
refined  hy  the  refiner  from  crude  ofl 
estimated  to  be  sold  In  the  period 

“tt." 

V/=The  total  volume  of  a  specific  covered 
product  or  products  of  the  tyi>e  "i" 
estimated  to  be  sold  In  the  period 
"u." 

•  •  •  •  • 

And  where: 

if,»=Por  i=l,  the  portion,  if  any,  of  the 
total  dollar  amount  available  in  the 
period  "tt"  lot  inclusion  In  price  ad¬ 
justments  to  No.  2  oils  that  pursuant 
to  paragraphs  (c)  (l)(lv)  m  (e)  of 
this  section  the  refiner  elects  to  In¬ 
clude  in  prices  of  gasoline  for  the 
period  "tt"  (in  which  case  shall 
be  subtracted);  for  1=2,  the  portion. 

If  any,  of  the  total  dollar  amount 
available  In  the  period  "tt"  for  Inclu¬ 
sion  In  price  adjustments  to  aviation 
Jet  fuel  that  pursuant  to  paragraphs 
(c)  (1)  (Iv)  or  (e)  of  this  section  the 
refiner  elects  to  Include  In  prices  of 
gasoline  for  the  period  "tt"  (In  which 
case  "H,*"  shall  be  subtracted);  for 
1=3.  the  pmrtlon.  If  any,  of  the  total 
dollar  amount  available  In  the  pe¬ 
riod  "tt"  for  Inclusion  in  price  ad¬ 
justments  to  propane  refined  from 
crude  oil  that  pursuant  to  paragraphs 
(c)  (1)  (Iv)  or  (e)  of  this  section  the 
refiner  elects  to  Include  In  prices  of 
gasoline  for  the  period  "tt"  (In  which 
case  "H«»"  shall  be  subtracted);  for 
1=4,  the  portion.  If  any,  of  the  total 
dollar  amount  available  In  oils,  avia¬ 
tion  Jet  fuel,  propane  refined  from 
crude  oil  and/or  general  refiner  prod- 
ducts  that  pursuant  to  paragraphs 
(c)  (1)  (Iv)  or  (e)  of  this  section  the 
refiner  elects  to  Include  In  the  price 
of  gasoline  for  the  period  "tt"  (in 
case  shall  be  added);  for  1=6, 

the  portion.  If  any,  of  the  dollar 
amounts  available  In  the  period  "it" 
for  inclusion  in  price  adjustments  to 
general  refinery  products  that  pursu¬ 
ant  to  paragraphs  (c)  (1)  (Iv)  or  (e) 
of  this  section  the  refiner  elects  to 
include  In  calculating  the  base  prices 
of  gasoline  for  the  period  "tt"  (In 
which  case  "H«*"  shall  be  subtracted) . 

The  tjrpe  of  covered  product  or  prod¬ 
ucts  Is  referenced  by  the  subscript  i: 

1=1  represents  No.  2  oUs. 

1=2  represents  aviation  Jet  fuel. 

1=3  represents  propane  refined  from  crude 
oU. 

1  =  4  represents  gasoline. 

1=5  represents  all  general  refinery  products. 

•  •  •  *  • 

(e)  Carryover  of  costs — (1)  Calcula¬ 
tion  of  amounts  carried  over  as  of  Feb¬ 
ruary  28,  1975  and  through  December  31, 
1975.  For  purposes  of  calculating  the 
total  amount  of  unrecouped  Increased 
product  costs  of  covered  products  of  the 
type  i=l,  i=2,  and  i=3  that  may  be 
sidded  to  May  15,  1973  selling  prices 
pursuant  to  paragraph  (e)(3)  of  this 
section  under  the  "G‘‘”  factor  of  the  gen¬ 
eral  formulae  of  paragraph  (c)(2)  of 
this  section,  as  of  February  28, 1975  (for 
t=February  1975) ,  a  firm  shall  calculate 
the  total  amount  of  unrecouped  in¬ 
creased  product  costs  of  covered  prod¬ 
ucts  of  the  type  i=l,  1=2,  and  1=3 
pursuant  to  S  212.83(e)  as  that  section 
existed  on  February  28,  1975.  The  total 
amounts  of  unrecouped  Increased  prod- 
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uct  costs  so  calculated  shall  be  attributed 
to  the  product  or  products  of  the  type 
1=1. 1=2,  and  1=3,  respectively,  pursuant 
to  S‘212.83  as  amended  on  March  1, 
1975. 

(2)  Calculation  of  amounts  carried 
over  as  of  and  after  January  31, 1976 — (i) 

For  No.  2  oils  and  gasoline.  For  purposes 
of  calculating  the  total  amount  of  un¬ 
recouped  increased  product  costs  of  cov¬ 
ered  products  of  the  type  ^1  and  t=4 
that  may  be  added  to  May  15, 1973  selling 
prices  pursuant  to  paragraph  (e)  (4)  of 
this  section  under  the  “G«*”  factor  of  the 
general  formulae  of  paragraph  (c)  (2) 
of  this  section,  as  of  January  31,  1976 
(for  t=January  1976),  a  firm  shall  ca- 
culate  the  total  amount  of  unrecouped 
increased  product  costs  of  covered  prod¬ 
ucts  of  the  type  1=1  and  i=2  pursuant 
to  S  212.83(e)  (as  that  section  existed  on 
December  31,  1975).  The  total  amounts 
of  imrecouped  increased  product  costs  so 
calculated  shall  be  attributed  to  the  prod¬ 
uct  or  products  of  the  type  ^1  and  ^4, 
respectively,  pursuant  to  §  212.83  as 
amended  on  February  1, 1976. 

(ii)  For  general  refinery  products.  For 
purposes  of  calculating  the  total  amount 
of  unrecouped  increased  product  costs  of 
covered  products  of  the  type  ^=5  that 
may  be  added  to  May  15,  1978  selling 
prices  pimsuant  to  paragraph  (e)  (4)  of 
this  section  imder  the  "Gt*”  factor  of  the 
general  formulae  of  paragraph  (c)  (2)  of 
this  section,  as  of  January  31,  1976  (for 
f=January  1976) ,  a  firm  shall  calculate 
the  total  amount  of  uiurecouped  in¬ 
creased  product  costs  of  covert  prod¬ 
ucts  of  the  type  i=3  pursuant  to  §  212.83 
(e)  (as  that  section  existed  on  December 
31,  1975.)  The  firm  shall  then  subtract 
that  amoimt  of  unrecouped  increased 
product  costs  attributed  to  aviation  jet 
fuel  (t=2)  pursuant  to  paragraph  (e)  (2) 
(iii)  of  this  section  and  propane  refined 
fr<Mn  crude  oil  (t=3)  pursuant  to  para¬ 
graph  (e)  (2)  (iv)  of  this  section.  The 
total  amoimts  of  unrecouped  Increased 
product  costs  so  calculated  shall  be  at¬ 
tributed  to  the  product  or  products  of 
the  type  i=5  pursuant  to  §  212.83  as 
amended  on  February  1, 1976. 

(iii)  For  aviation  jet  fuel.  For  pur¬ 
poses  of  calculating  the  total  amount  of 
unrecouped  increased  product  costs  of 
covered  products  of  the  type  t=2  that 
may  be  added  to  May  15,  1973  selling 
prices  pursuant  to  paragraph  (e)  (5)  of 
this  section  imder  the  "GJ”  factor  of  the 
general  formula  of  paragraph  (c)  (2)  of 
this  section,  as  of  January  31,  1976  (for 
t=January  1976),  a  firm  shall  (I)  cal¬ 
culate  the  total  amount  of  imrecouped 
Increased  product  costs  of  covered  prod¬ 
ucts  of  the  type  i=3  pursuant  to  S  212.83 
(e)  as  that  section  existed  on  December 
31.  1975  and  then  (ID  multiply  by  a 
fraction,  the  numerator  of  which  shall  be 
the  volume  of  aviation  jet  fuel  sold  dur¬ 
ing  1975,  and  the  denominator  of  which 
shall  be  the  volume  of  all  general  refin¬ 
ery  products  sold  during  1975.  The  total 
amounts  of  unrecouped  increased  prod¬ 
uct  costs  so  calculated  shall  be  attributed 
to  the  product  of  the  tjrpe  t=2  pursuant 
to  S  212.83  as  amended  on  February  1, 
1976. 


(iv)  For  propane  refined  from  crude 
oU.  For  purposes  of  calculati^  the  total 
amount  of  unrecouped  Increased  product 
costs  of  covered  products  of  the  type  t=3 
that  may  be  added  to  May  15, 1973  selling 
prices  pursuant  to  paragraph  (e)  (5)  of 
this  section  under  the  "G«‘"  factor  of  the 
general  formula  of  paragraph  (c)  (2)  of 
this  section,  as  of  January  31,  1976  (for 
f=January  1976),  a  firm  shall  (I)  cal¬ 
culate  the  total  amount  of  unrecouped 
increased  product  costs  of  covered  prod¬ 
ucts  of  the  type  i=3  pursuant  to  §  212.83 
(e)  as  that  section  existed  on  December 
31, 1975  and  then  (ID  multiply  by  a  frac¬ 
tion,  the  numerator  of  which  shall  be 
the  volume  of  propane  refined  from  crude 
oil  sold  during  1975,  and  the  denomina¬ 
tor  of  which  shall  be  the  volume  of  all 
general  refinery  products  sold  during 
1975.  The  total  amounts  of  unrecouped 
increased  product  costs  so  calculated 
shall  be  attributed  to  the  product  of  the 
type  1=3  pursuant  to  §  212.83  as  amended 
on  February  1, 1976. 

(3)  Use  through  January  31,  1976  of 
amounts  carried  over — (i)  General  rule — 
(A)  For  No.  2  oils  and  general  refinery 
products.  (D  If  any  montii  begiiming 
with  October  1973  a  firm  charges  prices 
for  No.  2  oils  or  for  general  refinery  prod¬ 
ucts  that  result  in  the  recoupment  of 
less  than  the  total  dollar  amount  of  in¬ 
creased  product  costs  calculated  for  that 
covered  product  pursuant  to  the  gen¬ 
eral  formula  and  allowable  under  para¬ 
graphs  (c)(1)  and  (c)(2)  of  this  sec¬ 
tion,  and  if  that  unrecouped  amount  of 
increased  product  costs  is  not  used  to  in¬ 
crease  May  15, 1973  selling  prices  of  gaso¬ 
line  pursuant  to  paragraph  (c)  (1)  (iv)  of 
this  section,  that  unrecouped  amount  of 
increased  product  costs  (calculated  pur¬ 
suant  to  paragraph  (e)  (1)  of  this  sec¬ 
tion)  may  be  added  to  the  May  15,  1973 
selling  prices  to  compute  the  b^  prices 
for  that  covered  product  for  a  subsequent 
month  through  January  31,  1976. 

(2)  If  in  any  month  b^inning  with 
October  1973  a  firm  charges  prices  for 
No.  2  oils  or  for  general  refinery  products 
that  result  in  the  recoupment  of  more 
than  the  total  dollar  amount  of  increased 
product  costs  calculated  for  that  covered 
product  pursuant  to  the  general  for¬ 
mula  and  allowable  under  paragraphs 
(c)(1)  and  (c)(2)  of  this  section,  the 
excess  revenues  received  must  be  sub¬ 
tracted  from  the  May  15,  1973  selling 
prices  to  compute  base  prices  for  that 
covered  product  in  a  subsequent  month. 

(B)  For  gasoline.  (1)  If  in  any  month 
beginning  with  October  1973  a  firm 
charges  prices  for  gasoline  that  result  in 
the  recoupment  of  less  than  the  total  dol¬ 
lar  amount  of  increased  product  costs 
calculated  for  gasoline  pursuant  to  the 
general  formula  and  allowable  under 
paragraphs  (c)(l)(i),  (c)(1)  (iv),  and 
(c)  (2)  (1)  of  this  section,  that  unre¬ 
couped  amount  of  increased  product 
costs  (calculated  pursuant  to  paragraph 
(e)  (1)  of  this  section)  may  be  added  to 
the  May  15,  1973  selling  prices  to  c(xn- 
pute  the  base  prices  for  gasoline  for  a 
subsequent  month,  through  January  31, 
1976. 

(2)  If  in  any  month  beginning  with 
October  1973  a  firm  charges  prices  for 
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gasoline  that  result  in  the  recoupment 
of  more  than  the  total  dollar  amoimt  of 
increased  product  costs  calculated  for 
gasoline  pursuant  to  the  general  formiila 
and  allowable  under  paragraphs  (c)  (1) 

(i),  (c)  (1)  (iv),  and  (c)(2)(i)  of  this  sec¬ 
tion,  the  excess  revenues  received  must 
be  subtracted  from  the  May  15,  1973 
selling  prices  to  compute  base  prices  for  • 
gasoline  in  a  subsequent  month. 

(ii)  Limitation  on  use  through  Janu¬ 
ary  31, 1976  of  amounts  carried  over.  Not¬ 
withstanding  the  above  provisions,  the 
amount  of  unrecouped  increased  product 
costs  calculated  imded  the  “Gi‘”  factor 
of  the  general  formulae  of  paragraph 
(c)  (2)  of  this  section  and  carried  for¬ 
ward  pmsviant  to  this  paragraph  (e)  that 
may  be  used  to  compute  base  prices  for 
the  covered  product  m*  products  of  the 
type  “i”,  other  than  gasoline,  in  the  cur¬ 
rent  month  shall  be  limited  to  not  more 
than: 

(A)  An  amount  that  when  added  to 
the  increased  product  costs  for  the 
month  of  measurement,  will  provide  for 
the  same  amount  of  increased  product 
costs  to  be  included  in  selling  prices  for 
the  current  month  of  the  covered  product 
or  products  of  the  type  “i”  as  was  in¬ 
cluded  in  the  selling  prices  for  the  pre¬ 
ceding  month  on  a  weighted  average  per 
unit  basis,  plus 

(B)  An  amount  that  is  not  more  than 
10  percent  of  the  amoimt  of  unrecouped 
increased  product  costs  calculated  under 
the  factor  of  the  general  formulae 
of  paragraph  (c)  (2)  of  this  section  and 
carried  forward  pursuant  to  this  para¬ 
graph  (e),  as  of  October  31,  1974,  or  as 
of  the  end  any  month  thereafter. 

(4)  Use  as  of  and  after  February  1, 
1976  of  amounts  carried  over — (i)  For 
No.  2  oils,  aviation  jet  fuel,  propane  re¬ 
fined  from  crude  oil  and  general  refinery 
products.  (A)  If  in  any  month  beginning 
with  February  1976  a  firm  charges  prices 
for  No.  2  oils,  aviation  jet  fuel,  propane 
refined  from  crude  oil,  or  for  general 
refinery  products  that  result  in  the  re¬ 
coupment  of  less  than  the  total  dollar 
amount  of  increased  product  costs  calcu¬ 
lated  for  that  covered  product  pursuant 
to  the  general  formula  and  allowable 
under  paragraphs  (c)(1),  (c)(2),  and 
(e)  (2)  of  this  section  as  of  February  29, 
1976  and  thereafter,  and  if  that  unre¬ 
couped  amount  of  increased  product 
costs  is  not  used  to  increase  May  15, 1973 
selling  prices  of  gasoline  pursuant  to 
paragraph  (c)  (1)  (iv)  of  this  section,  (1) 
that  unrecouped  amount  of  increased 


product  costs  (calculated  pursuant  to 
paragraph  (e)  (2)  of  this  section)  may 
be  added  to  the  May  15,  1973  selling 
prices  to  compute  the  base  prices  for  that 
covered  product  for  the  immediately 
subsequent  month,  and  (2)  any  remain¬ 
ing  portion  of  that  unrecouped  amount 
of  increased  product  costs  may  be  added 
to  the  May  15, 1973  selling  prices  to  com¬ 
pute  the  base  prices  for  that  covered 
product  for  any  month  after  such  im¬ 
mediately  subsequent  month:  Provided, 
That  such  portion  added  in  any  month 
is  not  more  than  ten  percent  of  the  high¬ 
est  amount  of  such  remaining  portion  of 
increased  product  costs  calculated  on  or 
after  March  31, 1976. 

(B)  Beginning  February  1,  1976  not 
more  than  ten  percent  of  the  unrecouped 
amovmt  of  increased  product  costs  cal¬ 
culated  pursuant  to  paragraph  (e)  (2)  of 
this  section  as  of  January  31,  1976  may 
be  added  to  the  May  15,  1973  selling 
prices  to  compute  the  base  prices  for 
that  covered  product  for  any  month. 

(C)  If  in  any  month  beginning  with 
October  1973  a  firm  charges  prices  for 
No.  2  oils,  aviation  jet  fuel,  propane  re¬ 
fined  from  crude  oil,  or  for  general  re- 
fienry  products  that  result  ,in  the 
recoupment  of  more  than  the  total  dol¬ 
lar  amount  of  increased  product  costs 
calculated  for  that  covered  product  pur¬ 
suant  to  the  general  formula  and  allow¬ 
able  under  paragraphs  (c)(1)  and  (c) 
(2)  of  this  section,  the  excess  revenues 
received  must  be  subtracted  from  the 
May  15,  1973  selling  prices  to  compute 
base  prices  for  that  covered  product  in 
a  subsequent  month. 

(ii)  For  gasoline.  (A)  If  in  any  month 
beginning  with  February  1976  a  firm 
charges  prices  for  gasoline  that  result 
in  the  recoupment  of  less  than  the  total 
dollar  amount  of  increased  product  costs 
calculated  for  gasoline  pursuant  to  the 
general  formula  and  allowable  under 
paragraphs  (c)(1),  (c)(2)  and  (e)(2)  of 
this  section  as  of  February  29,  1976  and 
thereafter,  (I)  that  unrecouped  amount 
of  increased  product  costs  may  be  added 
to  the  May  15,  1973  selling  prices  to 
compute  the  base  prices  for  gasoline  for 
the  immediately  subsequent  month,  and 
(2)  any  remaining  pdrtion  of  that  un¬ 
recouped  amount  of  increased  product 
costs  may  be  added  to  the  May  15,  1973 
selling  prices  to  compute  the  base  prices 
for  gasoline  for  any  month  after  such 
Immediately  subsequent  month  provided 
that  such  portion  added  in  any  month 
is  not  more  than  ten  percent  of  the  high¬ 


est  amount  of  such  remaining  portion 
of  Increased  product  costs  calculated  on 
or  after  March  31, 1976. 

(B)  Beginning  February  1,  1976  not 
more  than  ten  percent  of  the  imrecouped 
amount  of  increased  product  costs  cal¬ 
culated  pursuant  to  paragraph  (e)  (2)  of 
this  section  as  of  January  31,  1976  may 
be  added  to  the  May  15,  1973  selling 
prices  to  compute  base  prices  for  gaso¬ 
line  for  any  month. 

(C)  If  in  any  month  beginning  with 
October  1973  a  firm  charges  prices  for 
gasoline  that  result  in  the  recoupment  of 
more  than  the  total  dollar  amount  of 
increased  product  costs  calculated  for 
gasoline  pursuant  to  the  general  for¬ 
mula  and  allowable  under  paragraphs 
(c)  (1)  and  (c)  (2)  of  this  section,  the  ex¬ 
cess  revenues  received  must  be  sub¬ 
tracted  from  the  May  15,  1973  selling 
prices  to  compute  base  prices  tea  gasoline 
in  a  subsequent  month. 

(5)  Reallocation  of  increased  product 
costs.  The  total  amoimt  allowable  under 
this  paragraph  (e)  for  No.  2  oils,  avia¬ 
tion  jet  fuel,  propane  refined  from  crude 
oil,  and  general  refinery  products  may 
not  include  any  amount  represented  by 
the  s3rmbol  “H”  in  the  formulae  in  para- 
gnu?h  (c)  (2)  of  this  section  that  the  re¬ 
finer  has  elected  to  include  in  a  prior 
month  in  the  calculation  of  the  maxi¬ 
mum  permissible  amount  that  may  be 
used  to  adjust  base  prices  of  gasoline 
pursuant  to  paragraph  (c)  (1)  (iv)  of  this 
section. 

(6)  Equal  application  among  classes 
of  purchaser.  •  •  • 

(7)  Unrecouped  increased  non-product 
costs.  *  *  * 

5.  Section  212.92  is  amended  to  read  as 
follows: 

§  212.92  Definitions. 

“Increased  costs”  means  the  difference 
between  the  weighted  average  unit  cost 
of  a  product  in  inventory  and  the 
weight^  average  unit  cost  of  that  prod¬ 
uct  in  inventory  on  May  15,  1973.  (De¬ 
creases  in  the  weighted  average  unit 
cost  of  a  product  in  inventory  in  suc¬ 
cessive  months  of  measurement  are  re¬ 
flected  in  reductions  in  the  amoimt  of 
increased  costs  incurred  in  such  month 
of  measurement.)  If  a  particular  prod¬ 
uct  was  not  in  Inventory  on  May  15, 1973, 
the  date  for  computing  the  cost  is  the 
most  recent  day  preceding  May  15, 1973, 
when  the  seller  had  the  product  in 
Inventory. 
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